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1. Introduction
1.1 In earlier times the concern about free trade was whether it would maximize what a
country can make of its resources, knowledge and the resulting trading possibilities®
Nowadays among the primary worries are whether free trade is compatible with socid
and mora agendas, and whether it harms the environment. One maor concern is whether
free trade is fair, a topic not much explored by philosophers? This study explores that
subject. We will not try to assess whether there is a “fair price” Rather, we will be
concerned with assessng what, if any, mord consderations apply to the trade policies of
countries with different bodies of |aw whose citizens nevertheless trade with each other.
Based on ideas going back to David Ricardo’'s 1817 Principles of Political
Economy, economic theory recommends specidization in goods in whose production
countries have a so-caled comparative advantage, goods that, compared to their trading

patners, they produce more efficiently than other goods. If so, even countries less

eficdent than others in producing anything gan — in the same way in which somebody

! Unless otherwise specified, “trade” means “international trade.” Thanks to Robert Lawrence for letting
mesit in on his class on trade at Harvard's Kennedy School of Government in fall 2004 aswell asfor
helpful conversations and comments. Thanks also to Sabina Alkire for helpful conversations, aswell asto
audiences at the Department of Politics at the University of Manchester and the Department of Philosophy
at the University of Bristol for helpful discussion when | presented an earlier version of this paper therein
January 2005.

2 till, the moral dimensions of trade have long been recognized, as a quote from the sophist Libanius from
the 4™ century shows: “God did not bestow all products upon all parts of the earth, but distributed His gifts
over different regions, to the end that men might cultivate a social relationship because one would have
need of the help of another. And so He called commerce into being, that all men might be able to have
common enjoyment of the fruits of the earth, no matter where provided.” (LibaniusinOrationslIl; cf.

Irwin (1996), p 16, who credits Grotius as the source.)



less efficent than Bill Gates a anything may gain from mowing his lavn because Gates
is wel-advised to focus on what he does best: it will be mutudly beneficid if Gates,
whose opportunity costs are higher when he spends time on gardening than if he spends it
in computers, hires somebody whose opportunity costs are higher when working in
computers. Much of international economics develops the idea that trade is dmost dways
beneficid for dl parties involved, a least in the long run.® Two points stand out about
“compardive advantage” Fird, it is because countries face different socid codts in
production that trade thrives, and the more they differ, the more they benefit. Second,
trade bariers (tariffs quotas, voluntary condraints) obstruct mutudly beneficid
transactions. Trade theory makes a strong case for free trade.

We are used to worries about dlegedly “unfar” practices of foreign competitors,
to “far-trade’ products in coffee shops, and to assessments of World Trade Organization
(WTO) negotiations in tems of farness Ye in light of those two points about
comparative advantage it is easy to see why concerns about fairness leave champions of
free trade puzzled. Fire, to some, tak about fairness in trade is conceptualy muddied.
Idess of farness seem tied to the image of “levding the playing fidd® and thus
concerned with equdizing background conditions, whereas trade thrives on differences.
So how could idess about “leveing” apply to trade a al? Second, even if this difficulty
can be overcome, one wonders how ideas of “farness in tradg’ can do any work.
Internationd trade is a voluntary activity in a setting where actors do not share a thick

coercive sructure (eg., a body of laws of the sort citizens of a state share) before which

3 Cf. Krugman and Obstfeld (2003) for a standard introduction to international economics; cf. Hoekman
and Kostecki (2001) for an introduction to the trading system. Cf. Bhagwati (1993) for a discussion of
objections that have historically been made to free trade.



worries about farness ae easly motivated. Trade seems like an activity between
consenting adults in a setting where few mord demands hold. Third, even if this worry
could be put aside as wdl, we must ask whether fairness concerns conflict with economic
progress. Trangtory unfairness might be the price to pay for developing countries to beat
poverty and eventudly to reach a stage where such concerns can be taken more serioudly.

Often farness clams about trade are mere rhetoric. “Nearly dl trade practices
that adversdy affect import-competing indudtries,” say Cass and Boltuck (1996), “and
nearly al policies of other governments linked to such trade practices, are sad to

condtitute sources of unfair competition” (p 351). Burtless et d (1998), p 90f, write that

[flairness (...) is in the eye of the beholder. What conditutes ‘fair and ‘unfar’
has changed over the years. In the 1980s, unfairness was associated with barriers
imposed by foreign governments to block market access by US exporters and
investors. In addition, unfarness was seen as “indudrid policies’ that others
pursued but the US did not. Japan was the main target of attack. (...) In the 1990s
one dill hears complaints about closed foreign markets, but since the dispute
between the US and Japan over automobiles and parts in 1994 and the meltdown
of severa Adan economies, the focus of the attack has switched to China, whose
state-run economic system is difficult for outsders to crack and whose politica
and human rights policies are a odds with some of America's deepest values.*

Such observations illudrate again why many find it hard to see any substance in
clams about farness in trade. Stll, it is hard to deny that fairness must gpply to trade
somehow. Trade affects what people have: countries benefit unequaly, and domesticaly
trade may wdl produce winners and losers — matters that cry out for an assessment in
terms of farness. In addition to its importance in an age of globdization this collison of
views on the appropriateness of applying fairness talk to trade urges us to gain clarity on

the subject of fairness in trade, a subject that also harbors philosophical complexities.

4 Cf. Hudec (1990), p 227: “[Flairnessis amatter that governments determine unilaterally; there are
relatively few international agreements regulating such claims, and there is no recognized tribunal to
adjudicate them in common law fashion. Fairnessislargely what a government wantsto call unfair.”



This study explores how fairness gpplies to trade, how to account for tak about “fairness
in trade” and does s0 in a way that accommodates the worries above. This inquiry
assumes the legitimacy of dates of varying Sze and power. Questions about farness in
international trade by definition arise only if dates are assumed, and become interesting
only if dates of varying Sze and power are legitimate. As this sudy will show, much can

be said about fairness in trade even if these assumptions are granted.

1.2 Section 2 offers an account of fairness. While there is nothing conceptudly confused
about applying fairness to trade, we will see why fairness clams tend to be contested and
why it is difficult to gpply fairness to trade. Fairness draws on views about what is owed
to pesons with different views leading to different accounts of wha is fair.
Subsequently | will be careful to point out what view of that sort is presupposed — views
for which, of course, | cannot argue here. Section 3 introduces some basic trade theory,
and thus the domain within which we are investigating how to apply talk about fairness.

Section 4 explores and rgects a minimdigt view on fairness in trade (the Strong
Westphdian View (SWV)) according to which trade creates (amost) no mordly reevant
relationships across countries and individuas from different countries tha can be
cagptured in terms of fairness | will rgect this view, and the view of what is owed to
persons needed for this rebuttd is aufficently minima to be appeding even to
libertarians. The objections to SWV will be, fird, that it cannot acknowledge well-

founded farness complants againgt trading partners that people can make who are

® Held (2004) develops aglobal social democratic agenda, taking for granted that an agenda like that should
be developed, whereas Pogge (2002) argues against states. Questions of fairnessin trade look different
from such standpoints. | do not share the negative attitude towards states that both Held and Pogge adopt.



oppressed in a manner conditutive of the trade; and second, that it cannot acknowledge
wdl-founded fairness complaints againg ther government tha industries can make that
are negatively affected through competitors benefiting from lower labor standards. This
objection involves a discusson and endorsement of the famous *“Pauper-Labor-
Argument” that many economists rgect in their undergraduate classes as a Standard
fdlacy — and it isthis discussion that | expect to be most controversd.

Section 5 explores the Moderate Wesphdian View (MWV). This view
acknowledges the objections made to the stronger view. We must then ask whether there
are additiond clams that must be accommodated by any plausible view on farness in
trade. There are such clams. According to MWV, provided the objections to the stronger
view do not arise, no country has a complant in farness merely because its market
position worsens through others trade policies (e.g., subsidies). MWV thus conflicts with
duties towards developing countries, duties that, however, one can only acknowledge on
a notion of what is owed to individuds stronger than acceptable to libertarians. Since |
endorse such duties (cf. Risse (forthcoming)), | rgect MWV and end up with the Weak
Wesphdian View (WWV), which acknowledges, in addition to the objection to SWV,
that duties towards developing countries must be considered when trade policy is set up.

The Wesk Westphdian View is my proposa for “how to make sense of talk about
farness in trade” and thus is the man result of this sudy. While this view is far from
delivering a draightforward verdict on every clam about trade in terms of farness, it
offers a least a dating point for and background to such verdicts. The man
argumentative work is spent, fird, on aguing for the adoption of the Moderate

Wesiphdian View over the Strong Westphalian View, and then for the adoption of the



Weak Wedphdian View over the Moderate Wesphdian View. Section 6 briefly
explores some questions about the WTO in light of the Wesk Westphdian (finding the
WTO wanting in some aspects) View, and section 7 discusses the “fair-trade” movement

(finding its godls wanting as fairmess-based goals).®

1.3 Let me add some remarks about the GATT/WTO system, which is the background
before which our discusson unfolds.” Never before has trade been subject to regulation
of such scope. The 1944 U.N. Monetary and Financiad Conference at Bretton \Woods
envisoned an International Trade Organization (ITO) that, dongside the World Bank and
the Internationa Monetary Fund, was supposed to help prevent wars and contribute to
worldwide economic improvement. Yet snce the US refused to ratify its charter, the
Generd Agreement on Tariffs and Trade (GATT) became the dominant trade agreement.
Its god was reciproca trade liberdization captured by the “mog-favored-naion rule’
(favorable conditions extended to one member must be extended to dl) and the “nationd
treetment principle’”  (conditions applying to domestic products must dso apply to
products from abroad). In 1995, the WTO succeeded the GATT and became an
organization much like the envisaged ITO.

Unlike the GATT, the WTO is both a tresty and an inditution. The WTO differs

from the GATT (which it includes as a treaty) as follows firdg, it has a dispute-settlement

® Throughout, | talk about “higher” and “lower” labor standards. | donot mean toimply that “higher” labor
standards are ipso facto morally preferable to lower ones. Instead, these terms are used descriptively, with
reference to the usual concerns about labor standards: safety standards; job security; wages and benefits;
theright to unionize, etc. | takeit that, at least loosely, these issues give rise to an order of |abor standards
in terms of “weaker” and “stronger.”

7 See Hoekman and Kostecki (2001) for an introduction to the WTO; for a very short but helpful

discussion, cf. Jackson Q001). Irwin (2002), chapter 6, describes the transition from the GATT to WTO
and the challenges facing the WTO.



system whose proceedings affected parties cannot veto; second, members must accept all
rules unconditiondly (the WTO is a “sngle undertaking’); and third, it covers more areas
through agreements on sarvices, invesment, agriculture, and intelectud property, among
others. The WTO aso includes more countries (148 in October 2004), covering the vast
magority of world trade. While the GATT focused on border measures, the WTO has
more extensve nontborder rules covering practices such as subsidies and standards. the
GATT merely promoted “shdlow integration”, whereas the WTO aso promotes “deep
integration” by ensuring that regulations within member countries do not obstruct trade.

One principle of the trade system is reciprocity. As the GATT's preamble states,
its paties are “desrous of contributing to [the dated] objectives by entering into
reciproca and mutually advantageous arrangements directed to the substantid reduction
of tariffs and other barriers to trade” Fairness questions arise about how to spell out this
notion, especidly since now the tregties are a “sngle undertaking.” 1 will discuss what
WWV entails for an assessment of the WTO, but discussng many issues arigng through
the actud redization of reciprocity would involve more details than | can introduce. It
would aso respond to a different question than the one on which we focus. We explore
how farness goplies to seemingly voluntary activiies among dates, while farness
questions about the WTO treaty assess how to develop a “single undertaking” given that

its parties are committed to it, that certain principles (e.g., reciprocity) apply, etc.®

2. Fairness

8 Lawrence (2003) is adetailed study of the WTO and its dispute settlement mechanism, in particular
guestions of retaliation; Barfield (2001) is another in-depth study of many aspects of the WTO treaty.



21 Discussons about farness often are about the didribution of goods (eg.,
inheritances, organs for transplantation) or burdens (eg., taxes, lay-offs), as wdl as
proceses governing such didributions. While “fairness in trade’ is more abstract than
farness in the didribution of an inheritance, amilar issues arise. There are many ways in
which one could assess such didributions one may ask which one maximizes wefare
inflicts the leet maxima ham; or is best suited to satidfy externd gods. Yet farness is
concerned with such distributions in a specid way.? First of dl, fairess ensures that
people receive what is (at least prima facie) owed to them. | refer to demands people can
make because something is owed to them as stringent claims A distribution of burdens
and benefits is not fair (or unfair) merely because it is recommended by (or violates) any
of the criteria jus mentioned. It is unfair only if it fals to deiver what people are owed.
A philanthropist is not unfar if he gives more to one universty than to another if both
have smilar needs. Second, fairness is not concerned with satisfying clams per se, but
with ther proportionate satifaction. Suppose we are dl owed a medicaion of which
there is only a limited quantity. Suppose our hedth is the better the more we receive.
Nobody has a complant merdly because her dringent cdlam is not entirdy sdisfied if dl
such daims are sdtisfied in proportion.*°

Different questions arise now. First, what are the bases for stringent clams? What
is owed to people? Different mord theories offer different answers. Second, how should

these bases for such clams be weighed againgt each other? If, say, needs and entitlements

% Inthis| roughly follow Broome (1999).

19 One may say that something can be “owed” only to one person. My language remains neutral with regard
to that issue. As| understand it, the notion of fairness presupposes that some claims are particularly
stringent, and fairnessis concerned with balancing them. Extreme versions of thisview are that only one
party can have such aclaim, in which case nothing isto be balanced and the interestingissue is to assess
who hasthe claim; or that all claims are equally stringent, which trivializes the concept of fairness.



make for dtringent clams, how can they be compared to each other? And third, what does
it mean to saisfy such clams “in proportion?” | will not answer any of these questions:
much mora theory and conceptual work is required to say anything about them.* My
concern is to illuminate the concept of fairness. The reason why fairness dams are often
contested is that these questions tend to have more than one plausible answer, answers
that depend on the nature of the burdens or benefits, the characterigtics of the clamants,
and on what is customary in situations of that sort.*?

We can now see why the conceptud muddle mentioned in section 1 does not
aise. The concern was that the idea of “far trade’ seemed to force equdization into an
activity whose point is undermined thereby. However, the “leveling” metgphor is tied to
equality of opportunity, rather than fairness. As Roemer (1998) explains,

[tlwo conceptions of equality of opportunity are prevaent today (..). The first says

that society should do what it can to (...) leve the playing fiedd among individuds

during ther periods of formation, 0 that dl those with rdevant potentid will
eventudly be admissble to pools of candidates competing for postions. The
second conception, which | cal the non-discrimination principle, states that, in the
competition for pogdtions in society, dl individuds who possess the attributes
rlevant for the performance of the duties of the postion in question be included
in the pool of eigible candidates, and that an individud’s possible occupancy of

the podition be judged only with respect to the relevart attributes. (p 1)

The “leveing” metgphor thus dates that a plausble ided of equdity of opportunity
cannot merdly make sure that relevant attributes ensure success, but that everybody with
the potentid to develop such attributes can do s0. This connection between that metaphor

and equaity of opportunity maekes clear why the metephor does not spesk to

M Theliterature on “equity” and “local justice” does some of that work; cf. Elster (1992), Y oung (1994).

12 However, it isremarkable that in many cases the number of possible answersis rather limited. AsYoung
(1994) says, “[w]ithin agiven distributive context, there are relatively few principlesthat have persuasive
power and credibility. They are the principlesin terms of which distributive discussions are conducted and
they shape the outcomes that we can expect” (p 162).



international trade. The point of gpplying it to the business context is to express the view
that before the background of shared regulative structures (as wel as supply and demand
factors) busnesses should have an equa chance to succeed, and that the most meritorious
ventures should prevail. Yet across countries there is no such background. So this idea of
equdity of opportunity, and thus the metgphor, does not apply to trade. However, while
stidfying gdringent cdams in proportion sometimes entalls equad treatment of sorts,
farness does not fal to apply to trade merdly because equaity of opportunity (mediated

through that metaphor) is unsuitable to fill in what fairness entails for trade.

22 Sill, gpplying farness to trade does involve a difficulty. The difficulty is thet the
way farness gplies to domesic makets fals for internaiond markets Domestic
markets occur before the background of a shared corpus of laws, ranging from crimind to
tot and adminidrative law, a corpus tha must be judifisble to dl it coerces In
particular, there is a body of property law regulating inheritance and bequest, how firms
can be owned, and generdly what one can do with holdings. Let me adopt a Rawlsan
formulation of the requirement that laws be judtifiable to dl subject to them, and let me
develop it in terms of property law. Property lav must be judifiable to individuads qua
free and equal citizens in a system of cooperation.’® Rawls suggests a four-stage sequence
of inditutiona desgn through which this cam becomes more concrete. At the leve of
the origind pogtion decisons aout the shape of the property regime ae made
subsequently, a the condtitutiond, legidative, and judicid Stage, the property regime,

including the role of markets, is spdled out in more detal. What must be decided is

13 For brief explanations of this terminology, cf. Rawls (1999).
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especidly what should be subject to markets. Wdzer, for ingance, suggests a list of items
to be excluded from markets!* What interaction is left to markets may adso have to be
regulated, to make sure they are efficient and gppropriately condtrained, as, for instance,
in ati-trus law (and other laws guarding agang market falures), minimum wage
legidation, and consumer protection such as quaity control. Regulation of markets will
not dways explicitly turn on farness Stll, such regulaion is rdevant only because
individuds have dringent cdlams as free and equd ditizens, and thus because domestic
markets must be assessed in terms of fairness™

Internationdl trade, by definition, is an activity across countries. So fairness
condgderations cannot apply in the same way. Trade affects individuas involved in trade,
but adso others in their countries as well as third countries whose trade is facilitated or
impeded by measures taken elsewhere (cf. section 3). To the extent that fairness clams
apply to trade, those affected through the distribution of burdens and benefit engendered
by trade would have to make clams on different bases. Some would have demands on
their own government because trade worsens their dtuation vis-a-vis others, which may
undermine their datus as free and equd citizens. (Subsdies may be judtified dong such
lines, cf. section 5.) People esewhere may have complaints about policies of that first

country because they indirectly deprive them of ther income, and the bass of such

14 Walzer (1983), chapter 4. The list includes human beings; political power and influence; criminal justice;
freedom of speech, press, religion, and assembly; marriage and procreation rights; the right to emigrate;
exemptions from military service; jury duty and other community-imposed work; political office; basic
welfare service (police protection and education); desperate exchanges; prizes and honors; divine grace;
love and friendship; and criminal acts.

15 Walzer putsitemson hislist if markets would destroy their “social meaning.” As opposed to that, Wolff

argues that putting some goods on the market harms society, and that societies benefit from there being a
non-market sphere (while it does not matter much what it is). (Cf. Jonathan Wolff, “ Are There Moral
Limitsto the Market?’” (unpublished).)
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clams would have to be different from the bass on which people who live in the same
country make such clams. So what is difficult about gpplying fairness to trade is not that
it leads to a conceptual muddle, but that different people affected by trade may have
cdams on different grounds. It should now dso be cdear why it matters for assessng
“farness in trade’ what conception of what is owed to people is adopted. In what follows

| will indicate just which such understanding is needed.

3. Basicldeasof Trade Theory
3.1 Let me introduce some dementary trade theory to illuminate the area within which
we will explore condderations of farness Consder a market of cheese and wine
Suppose prices are determined by labor input. In Home it takes one hour to produce a
pound of cheese and two per gdlon of wine, whereas in Abroad it takes six hours per
pound of cheese and three per gdlon of wine. So the relative price of cheese in terms of
wine in Home is one hdf, and two in Abroad. In world equilibrium the reative price of
cheese in terms of wine must be between those two; let us assume it is one, so a pound of
cheese =dIs for the same as a gdlon of wine. Then both countries will specidize. In
Home, it takes haf as many person-hours to produce a pound of cheese as to produce a
gdlon of wine, wheress it takes haf as many person-hours in Abroad to produce a gdlon
of wine as a pound of cheese. Trade benefits both, dthough Home is more efficient than
Abroad in producing both goods (has an absolute advantage in both goods). Workers in
Home are so much better a producing cheese than a2 making wine that the best way for
them to obtan wine is to trade it for cheese: they have a comparative advantage at

producing cheese, and workers abroad have such an advantage at producing wine.
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More generdized models cover more products and more countries, as wdl as
countries  factor endowments. Still, even the most generd modd, the standard trade
model, is driven by the mgor ingght captured by the smple modd, that differences in
socid codts of production give rise to trade and render it beneficid. Price differences
reflect, on the supply side, technology and factor endowments, and on the demand side
tastes and incomes, but dso policies price differences reflect differences in social costs

The bigger the differences are, the more beneficia specidization becomes '

3.2 Based on the idea of comparaive advantage and other gains from trade, economic
theory recommends free trade. It is advantageous to liberate trade even if others do not.
In an often-quoted image, there is no point in throwing rocks into your harbor if others
throw rocks into thers. Still, restrictions are common, and their reduction has been the
god of dl GATT/WTO trade rounds. As Krugman (1997) puts it, “in practice, countries
seem willing to do themsdves good only if others promise to do the same’ (p 113).

There are severd reasons why countries protect. First, there are products for
which countries may not want to depend on imports (goods relevant to defense or
culture). Second, wedth maximization is not a country’s only concern. On fairness
grounds, one may decide to protect paticular interests a the expense of wedth
maximization. An example is agricultural protection. The aspect of trade motivating such

protection is that it produces winners and losars. Trade affects the income distribution

16 \we must also account for a different source of gains from trade. Much trade happens within industries
and between countriesthat are similar with regard to technology and availability of labor and capital. Still,
economies of scale give countries areason to specialize even if thereis no comparative advantage in doing
so0. Countriestrade, that is, to allow for mutual specialization in fewer goods than they could produce
themselves, and do so to produce more efficiently. Much intra-industry trade reflects economies of scale,
while inter-industry trade reflects comparative advantages. (This follows Krugman and Obstfeld (2003).)
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because some gan directly from beneficid trade arangements, whereas others lose to
international  competition; moreover, people and resources cannot dways move from one
industry to another, and changes in output dso change the demand for factors used in the
production process!’ A third reason is that a country may want to accept temporary
protection for grester wedth later: protecting infant indudries is a case in point. And
fourth, a country may take protective measures to raise revenue. Each reason can be
questioned, the main criticism being that, often, the gods of protection can be achieved
more efficiently through other means. Often the reason is that a nation as a whole wins
through trade and can use gains to compensate those who lose in the process.*®

Like trade, redrictions produce winners and losers. Tariffs, quotas, and export
subsdies redigtribute from consumers to domestic producers by keeping prices higher
than they othewise would be Redrictions aso bring about *“deadweight-losses,”
digortions arisng because redrictions motivate producers to produce more and
consumers to consume less than they otherwise would. For ingtance, Irwin (2002), p 55,
says tha the price for sugar in the US is roughly twice that of the world market. Domestic
producers receive about 1 hillion dollars a year, of which 42% go to 1% of fams The
cods of protection amount to about 1.9 hillion, of which farmers receive one hillion, the
re being deadweight losses. Sometimes the effects of tariffs and quotas for a country
might be postive if the measures affect world prices in a manner benefiting that country.

Yet even if so, dl protective measures redistribute from consumers to producers.

7 Free trade benefits economic factors (such as labor, or resources) specific to the export sector of a
country, but hurtsimport-oriented sectors relative to export-oriented sectors. Those hurt by trade tend to be
producers, who are better organized than those who win, the consumers.

18 | rwin (2002), pp 62-67 discusses possibilities when trade protection is beneficial, at least for the country
that imposesit, but those depend on rather special circumstances.
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4. Fairnessin Trade: the Strong Westphalian View
4.1 We can now explore views on how fairness considerations gpply to trade. The first
view, the Strong Wesphdian View, aticulaes a minimadis understanding that reflects
the political redities of the Sate system:

Srong Westphalian View (SWV): Trade policy is every country’s own and
exclusve affar. As long as the production processes themsdves do not harm
other countries, the socid costs of producing and hence the prices of goods from a
country should not be subject to externa interference, unless such production
involves arocious activities such as davery. The prices of goods from other
countries must be accepted in much the same way in which climatic conditions
must be accepted: their change cannot be demanded as a requirement of fairness,
nor do such prices by themsdves give individuds elsewhere dams in farness to
governmental protection such as subddies. Different countries, or citizens of
different countries, do not stand in a relaionship to each other that alows for
farness congderations to arise; they do not owe each other anything as far as the
determination of prices is concerned, nor do governments actudly owe anything
to their own citizens based merely on what socid codts are elsewhere.

For the purpose of andyzing farness in trade we ignore any other mordly
important relationships between dates or digant individuas. SWV captures minimaism
on “farness in trade” in line with the worries rehearsed in section 1, trade is a (largdly)*®
unsuitable domain for tak about farness. Yet SWV is implausble. As we saw in section
3, trade creates winners and losers. While a country as a whole wins, gains may flow to a
subset of the population whereas others may actudly suffer.  Such didributiona effects
are acceptable if guided by a process judifigble to dl, incuding the losers. Yet if, for
indance, parts of the population are oppressed, this fact cannot be of mora indifference
to trading partners. For it is through a jointly practiced activity tha these effects arise.

The dgtuation is different from an exchange between A and B where B independently

19 The exception being cases of atrocities mentioned in the statement of SWV.
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happens to be a perpetrator against C. Having been beaten by B, C has no complaint
agang A if A laer buys something from B in a manner unconnected to the besting.
However, C does have a complaint if the beating occurs as part of a process leading to A
and B’s enrichment (and can be expected to be known to A). So in the larger scenario, the
oppressed have a complaint in fairness againg trading partners. Their stringent dams not
to be s0 treated cannot be disregarded, and trading partners are implicated in ther fate.

Trading with a country under such conditionsis like trading in stolen goods.

SWV is implausble because it fals to acknowledge such complaints. This
refutation puts little strain on the notion of farness even libertarians acknowledge that it
is owed to everybody not to participate in activities condtitutive of their oppresson or of
other forms of harm inflicted upon them.?® Proper responses to, say, oppressive practices
may be to suspend trade and possbly dso nontrade-related measures, a least other
things being equa. If an oppressve gStuation has worsened through trade in the pad,
rectification may adso be cdled for, agan other things beng equd. Yet “other things’

may well not be equal.

4.2 To see this, consder South Africa under Apartheid. One facet of Apartheid was that
non-whites were the losers in trade rdations. But what motivated and sustained Apartheid
had little to do with gans from trade that would arise from oppressng parts of the
population. Thus it is peculiar to say that trading partners are implicated in Apartheid in a

way that makes for a complaint in fairness on the sde of the oppressed.

20 For this line of argument to remain open to libertarians it must rely on alimited view of what is owed to
people. Violations of what are considered “ negative rights” are therefore best suited for this argument.

16



Yet this objection does not refute the argument against SWV. Tha argument does
not require that, without trade, no oppresson would occur, nor that trade plays a mgor
role in dther the causal explanation or an account of the evils of oppresson. All it
requires is that trade is a jointly practiced activity involving violations on the sde of the
trading partner, and this much was true of trade with South Africa But while this
objection does not refute my argument agangt SWV, it does draw attention to its
limitations by addressing the question of whether the complaint in fairness the oppressed
have towards the trading partners should persuade those to suspend or restrict trade or
perhaps even intervene in the offending country. | submit that disregarding fairness
concerns (perhaps temporarily) is warranted if sufficiently good and likely consequences
outweigh them. This is often the case, dnce (a) trade is beneficid for economic growth,
and (b) growth is connected to various other benefits. Let me elaborate.

Trade theory recommends liberalizing trade since it benefits countries that do <o,
even unilaterdly. The evidence seems to support this view. Trade liberdization is a
necessary condition for fast growth — necessary, since absent macroeconomic stability,
credible policies, enforceable contracts and other halmarks of stable politicd systems
openness cannot trigger sustainable growth.?! But the fact that trade is tied to economic
improvement by itsdlf falls to show that fairness worries can be outweighed: after dl,
growth may mogly benefit a few a the expense of a mgority — which was the scenario

envisaged to argue that SWV is implausble. So we must ask whether growth is tied to

21 . the survey by USITC (1997). See also Wacziarg and Welch (2003) and the discussion of the

literature (as well asreferences) in Anderson (2004), p 343f. See also Panagariya (2004a) and Panagariya
(2004b). Rodriguez and Rodrik (2000) agree that there is a positive relationship between trade and growth,
but question whether the relationship is due to trade policy, rather than transport costs or demand.
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other goads whose redization would benefit even those currently oppressed. An obvious
st of development gods to consder are the U.N. Millennium Gods, to be reached by
2015: to cut in haf the proportion of people in extreme poverty; to achieve universa
primary education and gender equdity in education; to accomplish a three-fourths decline
in materna mortdity and a two-thirds decline in mortdity among children under five; to
reverse the spread of HIV/AIDS and to assist AIDS orphans, to improve the lives of 100
million dum dwedlers®® It is in the nature of these gods that their redization benefits the
population broadly. It is generdly recognized that growth is necessary to meet the
Goals?® for two reasons first, growth directly reduces poverty for many households, and
second, it increases government revenue, thus freeing money for invesments in hedth,
education, infrastructure, and nutrition. Yet just as with regard to the connection between
trade and growth, the reevance of growth for the achievement of these conditions is that
of a necessary condition. In addition it requires an appropriate policy environment to put
growth to work in such away that the Millennium Goals can be reached?*

SO0 a case can be made that trade will have beneficid consequences in the long
run, consequences that may outweigh unfar conditions that currently sustain trade, at
leest if it is sufficient probable that other measures will be taken as well to make sure
trade does have beneficial consequences. Cases in point are low labor standards. In a

telling discussion, Wolf (2004) efforts to improve working conditionsin India,

22 f. UN. sitefor aprogress report: http://www.un.org/millenniumgoal s/index.html.
23 Cf. Human Development Report 2003, 2004 World Development Indicators and references therein.

24 What about growth and democracy? L ondregan and Poole (1996) suggests that, in the short run growth
helps whoever isin power to stay in power, whereas in the long run, increasing income has a small
demoacratizing effect. Przeworski et al. (2002) are more reserved: they do not find that growing income
makes democracies more likely to arise, but they do find that democracies, regardless of how they have
been established, are much more stable in wealthy countries once they have come about (cf. chapter 2).
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where a combination of drong trade unions, job protection, reservation of

production to small-scale enterprises and prohibition of closure of bankrupt plants

has hdted growth of employment in modern manufacturing. Today, employment

in large-scde manufacturing is about 5 million people, in a country of over a

billion. There is litle chance of its rigng ggnificantly. Indias indudridization

has been blocked.  Indian workers are so well protected from exploitation by
industrid  bosses that they have no jobs a dl. The exact opposite happened in

South Korea and Taiwan. Today, the workforces of these countries enjoy wages

and conditions Indians can only dream of. The desrable development path goes

via rapid growth of output and employment in a profitable modern sector to a

tighter overdl labor market. (p 187)

It is a snmdl sep from these observations to what Wolf clams later about
eradicating child labor, namdy, tha imposng sanctions “is a way of pendizing
[countries] for their poverty while taking away the best ladder out of it” (p 188).
Smilaly, Burtless e d. (1998), p 124, point out that safety and hedth Standards
presuppose technology and equipment, and requiring such standards makes it impossible
for industries in developing countries to be viable?®

Concelvably, the redization of some beneficid consequences such as those
captured by the Millennium Gods does not require disregarding fairness concerns. For
ingtance, proposds made by Fung et d. (2001) am to end sweatshops without
undermining economic improvement in a way in which Wolf dams it hgppened in India
My concern is not to enter into such debates but to point out that, athough SWV fails as
an account of farness in trade, the kind of consderation that refute it need not be
decisive for an assessment of whether trade should continue. Much depends on what kind
of violaions are weighed againg what kind of expected benefits and in the end a

judgments will be required about how to ponder these considerations againgt each other.

25 For related views on labor standards, cf. Brown et al. (1996); of labor standards, also see Oxfam (2002),

p 196, and Anderson (2004), p 546 (and reference there).
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4.3 Krugman and Obstfeld (2003) discuss “three myths’ about trade. One “myth” is that
“free trade is beneficid only if your country is srong enough to dand up to foreign
competition” (p 23). This myth confuses “absolute” and “comparative’ advantage, and
while we need not dwdl on this further, discussng the other myths daborates on what
has been said. Another myth is that “trade exploits a country and makes it worse off if its
workers recelve much lower wages than workers in other nations’ (p24). As Krugman
and Obgfeld themselves tell us (p 25), wages reflect the productivity of an economy. So
the sheer fact that workers in country A receive lower wages than those in B cannot
reved that employers teke unfair advantage and thus exploit them. Krugman and
Obstfeld, however, actudly offer a different response, namely, that what we need to ask
is whether countries would be worse off with or without trade, suggesting the latter. As
an illugration, Krugman (1998b) argues tha trade improved the Stuation of Indonesian
children. Yet this response misses the point. Pat of the usefulness of the concept of
exploitation derives from its describing a problematic Sate of affairs (unfar teking of
advantage) that gill may conditute an improvement for everybody over an origind date.
Asking if trade has improved matters is asking a question that cannot track exploitation.
What should be consdered is not whether trade is beneficid, but whether what
exploitation is present is outweighed by the expected benefits of trade.?®

The remaining and modg interesting myth is the widdy discussed “Pauper-Labor
Argument.” “Foreign competition is unfair and hurts other countries if it is based on low
wages’ (p 24). Wolf (2004) dso discusses this argument, responding that |abor is cheap if

unproductive (pp 175-183), which he takes to imply that no unfarness is inflicted on

26 No detailed account of exploitation is necessary for our purposes, but cf. Wertheimer (1996) and Sample
(2003) for recent discussions.
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workers in indudrialized countries because such labor is no threat to them. While Wolf
disputes the factud assumption of the Pauper-Labor Argument, Krugman and Obstfeld
proceed differently, attempting to rebut the fairness complaint directly.?” They say it does
not matter what causes lower codts of production abroad. What matters for the importing
country is tha it is chegper in terms of its labor for it to produce some goods and
exchange them for others, rather than to produce dl of them, regardiess of why those are
chegper doroad. What they seem to be saying is that the respective country engages in
trade because socid costs of production differ; moreover, snce Krugman and Obstfeld
mean for this point to be a rebuttd of a fairness complaint, they seem to endorse SWV:
how others determine their social costs is none of “our” business neither need we be
concerned with how other countries treat their workers (short of atrocities), nor do our
workers have acomplaint in fairnessin light of how workers e sawhere are treated.

In 4.1 | argued that workers abroad have a clam in fairness againg us if we trade
with their country while they are oppressed in the process. Now we ask whether domestic
workers have a cam for compensation from ther government if oppresson abroad
harms them. More generdly, does A have a clam to his government because abroad B
exploits C, thereby harming A’s interests? Do domestic workers ill have such a clam if
they are harmed because wages abroad are lower because of less sringent labor
legidation (“socid dumping’), a less extensve socid sysgem tha is neverthdess

judtifigble to its participants?

27 For an argument as to why labor standards do affect international trade even after one has controlled for
productivity, cf. Rodrik (1996). That is, Rodrik showswhy Wolf’s attack of the underlying factual
assumption isinsufficient to address the Pauper-L abor Argument.
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Condder the following argument for an affirmative answer to these questions — an
agument tha must show why the damaege inflicted by foreign competition should be
shifted it to al taxpayers®® We adopt legidation for socid standards not merdly because
it expresses our practices, but for mora reasons. In particular, we have a certain view of
the person and the kind of protection that should be granted to each person. In virtue of
this view we think people should not be trested in certain ways. Moreover, to avoid
Setting incentives to treat people in such ways and out of respect for those who have been
trested badly we think nobody should benefit from treating people badly in certain ways,
or benefit indirectly from the fact that they are being so trested. This same view of the
person gpplies across countries. the reason why we pass laws merely for our country is
because our legidaion is confined to it. However, we 4ill have pro tanto reasons to
ensure people abroad are not treated badly in those ways — which are reasons, however,
that must be weighed againgt consderations that arise because those people live in a
different politicd system (eg., “sovereignty should be respected’), or are & a different
date of economic development (eg., “a country can be held accountable to implement
certan socia dandards only a a certan stage of development in order not to thwart
prospects of growth”). Still, we continue to have reasons to avoid setting incentives to
treat people badly and to keep people from benefiting from the fact that some people are
being treated badly out of respect for those people. While we may also have reasons not
to interfere directly with practices abroad, we do have reasons to support domestic

industries harmed through competition that benefits from treeting people badly.

28 The subsequent discussion assumes that if all versions of this argument fail, then those questions cannot
be answered affirmatively, although the argument by itself only offers a sufficient reason for answering
them affirmatively. The discussion would have to be revised if there were an entirely different argument
delivering the same affirmative answers. | have no idea, however, what such an argument could be.
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4.4 What drives this argument is that socid standards rest on mora reasons that cannot
merdy aoply to people living within the boundaries of our date (athough additiond
condderation may digtinguish between people insde and outsde of sate boundaries).
The argument, that is, draws on consistency. However, as a factud clam about how
legidaion is devised this view is fdse Condder the following excerpt from the US
Tariff Act of 1930 regarding the import of goods made by convicts®®

All goods, wares, articles, and merchandise mined, produced, or manufactured

wholly or in part in any foreign country by convict labor or/and forced labor
or/fand indentured labor under pend sanctions shal not be entitled to entry a any

of the ports of the United States, and the importation thereof is hereby prohibited.
(...) [B]ut in no case shdl such provisons be applicable to goods, wares, articles,
or merchandise s0 mined, produced, or manufactured which are not mined,
produced, or manufactured in such quantities in the United States as to meet the
consumptive demands of the United States.
This Act seems wdl-motivated on mord grounds, but is explicit about its protectionist
intentions. products of forced labor must not be imported unless they stisfy an unmet
demand. Plaugbly, in many other cases legidation of socid dandards is dso done for
pragmétic reasons. However, if “our” sandards have been adopted for mere pragmatic
reasons, or as an outcome of a domestic power struggle, rather than guided by a mord
view whose applicability cannot be limited to people living indde on€s borders,
domestic indusiries cannot complain about unfairness if competitors abroad benefit from
practices that are at odds with our standards. For then we do not have access to the

consgtency condderation that drove the argument we considered as the basis on which a

domesgtic indugtry can, in farness, ask their government for protection. Nothing has then

2% Thisis TITLE 19, U.S. CODE, CHAPTER 4 - TARIFF ACT OF 1930; SUBTITLE Il - SPECIAL
PROVISIONS, Part | — Miscellaneous, Sec. 1307.
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been sad to ground a responsibility of the government to shift the harm inflicted by
foreign competition from that indudry to dl taxpayers. Only if the intent behind socid
gandards was mord in the way sketched do we have an argument as to why domestic
industries should be protected from foreign competition that benefits from violating the
kind of polices that our legidation put into law. Yet this leads into muddy weaters while
the legidative intent is easy to track in the 1930 US Taiff Act, in generd it will not be,
and the worries are both pragmatic and conceptual.

Perhgps we should not talk about actud legidative intent, but about the mora
judtification for socia standards. Regardiess of why standards have been adopted, their
judtification should draw on moral consderaions, and if such consderdions are
avaladle, the argument succeeds after dl. But this response fals. We are exploring
whether indudtries have a clam in fairness against their government, and for this purpose
it is not sufficient that a wrong occurs somewhere ese, that it affects these industries and
that domedtic legidation outlaws such wrongs. To shift the burden of the damage to al
taxpayers, we need to make it plausble that mora considerations that cannot reasonably
be redtricted to citizens actudly made for a sufficient reason for the adoption of a certan
bit of legidaion in a given society: we need to make an argument that a society as a
whole is in some way committed to a cetan mora view to hold its government
responsible if industries are harmed as sketched here.

As far as Western democracies are concerned, this will be plausible in the case of
oppression. We oppose oppression because we have a certain mora view of how persons
should be treated, one that must apply to persons insde and outside state boundaries.

From there we can argue that it is owed to domestic industries to protect them againgt
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competition that benefits from oppresson. But what if the other country has legitimady
decided to adopt a weak social system? For ingtance, should Sweden grant its industries
protection againgt competition from the US? Should Sweden even suspend trade with the
US if that is what it takes to protect its industry? Following this argument it seems the
ansver would have to be affirmative if a plausble case can be made that Sweden's
sophisticated labor standards rest on a certain view of how persons should be treated that
is atributable to the Swedish public. In that case, the government should support its
industries againgt competition that benefits from not treating persons that way.

However, as in the discusson about whether oppressed workers in other countries
have complants in farness agang trading patners, we must ask whether such
complaints, if judtified, should lead to sanctions. The answer above was that it may be in
the long term interest of the country in which the oppresson occurs if this does not
happen. A Smilar answer can be given now. To say with the example, the benefits from
trade with the US that Sweden may regp may not only override fairness concerns of its
industries, but since collectively Sweden will benefit from trade, the surplus can be used
to support those who lose in the process in ways that are not trade-distorting (for ingtance,
by making it easier for workers who lost their jobs to find other employment).

This type of argument will regppear in section 5. What matters for now is that this
lagt “myth” is no myth a dl. In 4.1 we dready encountered congderaions of fairness
that any account of fairness in trade should be able to integrate but that SWV could not
account for. Now we see that there are other consderations SWV cannot accommodate
ether — congderaions of farness that should be accounted for adthough they may not be

conclusve as far as trade policy is concerned. This confirms that SWV is implausble.
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However, we needed a stronger notion of what is owed to persons for this argument than
in 4.1: we did not only use that nobody should be oppressed, but that the government has

aresponghility to protect individuas from the consequences of others being oppressed.

5. Fairnessin Trade: the Moder ate and the Weak Westphalian View
5.1 The Moderate Westphdian View islike SWV, except it grants the objectionsto it:

Moderate Westphalian View (MVWW): It is up to each country to determine the
socid costs of production. However, the production processes themsdves must
not harm other countries, and the effects of trade must be digtributed in
accordance with a legitimate process. Violations of this laiter condition give rise
to clams in fairness to the trading partners by those who lose out in the process,
and condtitute pro tanto reasons to suspend or redtrict trade, and conceivably adso
for intervention through nonttrade-related measues (for aufficiently severe
violations); however, these reasons may not be conclusve. Changes of prices of
goods from other countries that have been determined through a legitimate
process cannot be demanded as a requirement of fairness. Still, prices of goods
from other countries may give individuds dams in farness to protection from
ther government if they negeaively daffect these individuds interests and have
arisen in ways that are a odds with domestic socid standards. However, these
cdams to protection would have to be weighed againgt competing economic
interestsin free trade and may not be conclusive ether.

One way of thinking about MWV is to assume a world in which al countries st up trade
policies through a legitimate process, and have reasonably smilar socid sysems. Asking
about the plaughility of MWV is equivdent to asking whether, in a world like that, SWV
is satisfactory.

A reason for doubt is that country A’s policies affect B if ether they have an
impact on world prices (which will be the case for sufficiently large economies) or
otherwise affect B's economic progpects by preventing industries in B from exporting (by
lowering prices in A without affecting world market prices). Do other countries or

individuds in other countries have complants in farness if they ae harmed through
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measures A takes to facilitates trade for its producers? This question leads to two topics:
export subsidies (government payments tied to exported goods intended to lower prices to
enable producers to export more easly) and anti-dumping measures. “Dumping” occurs
if goods are sold a less than “normd” (WTO language) or “far” vaue (US language).
Anti-dumping duties make such goods more expensve and thus facilitate trade for
domedtic indudtries. These two kinds of measures are the primary fairness topics covered
by WTO regulations (which congrain both), and they conditute test cases for MWV. |
only discuss subsidies, but fairness issues arising about anti-dumping are smilar.>°
Notorious examples are agriculturd subsidies in the US, the EU, and Jgpan,
which harm poor countries that otherwise would have a comparative advantage in these
products. As Wolf (2004) explains,
total assgtance to rich country farmers was $311 billion in 2001, six times as
much as dl development assstance, indeed more than the GDP of Sub-Saharan
Africa. In 2000, the EU provided $913 for each cow and $8 to each Sub-Saharan
African. The Jgpanese, more generous till, though only to cows, provided $2,700
for each one and just $1.47 to each African. Not to be outdone, the US spent
$10.7 million a day on cotton and $3.1 million a day on dl ad to Sub-Saharan
Africa. The priorities shown here are obscene. (p 215)*!
5.2 But are these priorities obscene? Perhaps there is something obscene about globd

inequdity, but internal redistribution does not add much to that — consdering dso that, as

30 Economistsin general reject anti-dumping duties. Irwin (2002) says (p 127): “[T]hereis nothing
inherently harmful or anticompetitive about price discrimination. It would be surprising if domestic prices
were exactly the same as an exporter’ s home price. (...) The antidumping laws are simply a popular means
by which domestic firms can stifle competition under the pretence of ‘fair trade’.” Cf. also Cassand
Boltuck (1996), p 401, and Wolf (2004), p 208 and p 214.

31 . Oxfam (2002), chapter 4. Anderson (2004), p 349f, saysthat agricultural subsidies account for 38%

of governmental expenditures on subsidies between 1994 and 1998. Subsidies are understood to involve
money payments; a government can also indirectly “subsidize” itsindustries through benevolent regulation.
Note that in developed countries farmers (i.e., producers) are subsidized; in developing countries prices are
kept down to protect consumers. The WTO in general forbids export subsidies, but allows others, unless
they hurt other countries' domestic markets. However, special regulations apply to agricultural subsidies,
which had previously not been under the aegis of the GATT. Agricultural-related subsidies that are not
trade-distorting continue to be acceptable.
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we will see, such subsdies benefit consumers in poor countries that are net-food-
importers. So let us explore what clams in farness producers may have to subsdies
because producers of the same good € sewhere can sdll it more cheaply.

As we saw in section 2, one argument for such measures we should ignore is a
“levding-the-playing-fiedld” consderation. Domegtic producers do not have a dam
merely because socid costs dsewhere are different. However, an argument can be made
that producers in A have a clam in farness towards their government if regulations affect
socid cogts of production, but have a bigger impact on their competitiveness than on the
competitiveness of other industries in A. The reason is that, qua free and equa citizens,
individuals have a dringent dam that legidation be judifigble to dl of them. But in this
case, some people have a complaint that their rdative postion vis-avis fdlow-dtizensin
other industries is worsened — which gives them a dam agang ther government to
protect their interests, if necessary through subsidies. This argument presupposes a notion
of what is owed to individuds sronger than the minima notion in section 4: what is
owed is a certain status within a system of political equaity.?

One objection is that such measures harm the domestic economy. As we saw in
section 3, subsidies do not merdly redigtribute, but bring about deadweight-losses. Yet
this objection (which economigs will press forcefully), is indecisve because the
complaint above is precisdly that subsidies are needed to keep the domestic body of laws
judtifiable to dl subject to it, even a the expense of overdl wedth maximization. It will
depend on the case how plausble such protection is if protection mostly shelters the

wedth of a few rich famers, the case for subsdies will be less forceful than if it affects

32 A careful assessment of this argument would require spelling out just how much and what kind of
protection of their relative standing citizens can demand. A rough sketch suffices for our purposes.

28



many badly paid employees, say, of the apparel business®® However, subsidies do not
just inflict costs on domestic consumers, but dso harm international competitors. Do such
paties have a complaint in farness about how an interndly legitimate process dsawhere
sets prices and in this particdar case, about subsdies? Such a complaint would have a

basis different from the complaint that supported subsidies to begin with.

5.3 Before we continue, note some complexities. Subsidies benefit domestic producers
and harm domegtic consumers (by raisng domestic prices) as wel as third-country
producers (by lowering world prices), but they aso benefit consumers in other countries.
Food-subsidiesin large countries benefit consumers in net-food importing countries.
In 1999, 45 of the 49 least-developed countries imported more food than they
exported. Some of these countries will become net exporters when agricultura
trade is liberated, but some will not. (Panagariya (2003)>*
He adds that the “mgor beneficaies of agriculturd liberdization would be rich
countries, which bear the bulk of the cost of the subsidies and protection, and their
domestic consumers” Subgdies do not unambiguoudy benefit “the rich” and harm “the
poor.” Instead, some interests in subsdizing countries are protected while those countries
affer a net loss, whereas dsawhere some may gan as wel while yet others lose
Moreover, since developing countries aso protect domestic interests, subsidies are ill-

135

understood as a show-down between “rich” and “poor.

33 Watkins and Sul (2002) argue that alion’s share of cotton subsidies goes to |large farms that could easily
grow other crops, whereas Sub-Saharan producers could not. Such considerations matter more for assessing
the fairness of subsidies than references to what subsidies amount to in terms of dollars per acre or cow.

34 For net-food-i mporters, see also Hoekman and K ostecki, pp 225 ff.

35 1. Panagariya (2003): “On average, poor countries have higher tariff barriers than high-income
countries. Even in the textiles and clothing sectors, tariffsin devel oping nations (21%) are more than
double thosein rich economies (8%). Developing countries are often zealous in protecting their markets
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Stll, two condderations render the termination of subsdies compdling. Fird, if
one acknowledges even a minima duty of developed towards developing countries,
trade-liberdization will become mandatory. As we saw, it is widdy acknowledged that
trade is necessary for gowth and growth is necessary for other valuable gods. There are
different reasons for endorsing duties towards developing countries. because needs by
themsdves moradly compe us to megt them; because in a suitdble globd Rawlgan
postion such duties would be acknowledged, because humanity jointly owns the
resources of the earth and must ensure everybody gets their share; because one cannot
conggently endorse certain inditutional dandards for on€s own country without
assding others to develop inditutions with such features, etc. On any account, the links
between trade and growth and growth and other gods deliver an overwheming case for
making it eesier for developing countries to join the world markets.

However, protective measures create winners as well, which leads to the second
congderation. The economic case for trade liberdization is overwhedming. According to
Anderson (2004), p 550, edimates of gains from full liberalization of globd trade range
from $254 Billion annudly (of which $108 Billion would go to non-OECD countries, in
1995 dallars), to $832 Billion (of which $539 Billion would go to non-OECD countries,
in 1997 dollars), depending on how the estimates are made. Countries that terminate
protection can use the surplus to support those who lose through the changes. Similarly,
some of this surplus could be taken to ensure that consumers in third countries (in

particular in net-food-importers) will not suffer.

from goods exported by other poor nations. Labor intensive product such textiles, clothing, leather, and
footwear that developing countries export to each other attract high dutiesin countries such as Brazil,

Mexico, China, India, Malaysia, and Thailand. Same istrue for anti-dumping: Indianow ranksfirst in the
world in initiating new anti-dumping actions and third in the number of such actions currently in force.”
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5.4 But what about the argument for subsidies? What must be reassessed s to what extent
and in what ways the government should protect its citizens interests, and one question
is whether the government should enagble citizens to continue to work in an acquired
professon (thus protect them not just qua ditizens with economic interests, but qua
members of a certain professon), or a least offer assstance if a whole industry branch is
threstened — and it is concerns of this sort that lead to demands for subsidies® A range of
accounts of what governments should do to protect citizens interess is condstent with
duties to developing countries, even the view that a government should enable its citizens
to continue in an acquired professon — except through measures, such as subgdies, that
are trade-digorting. Ingtead, governments may pay people affected by foreign
competition directly, rather than based on the amount of goods they export (so they can
day in busness without the market being affected), or by paying them to do something
ese. Politicaly such measures will be tard to redize since the public may be unwilling to
see people pad in such ways whereas they may well be willing to see export activities
supported. But while such trade-digtorting measures are the only measures that are
inconggtent with duties to developing countries, they indeed are inconsstent with them.

Yet nothing has been sad as to why duties to developing countries should have

priority over a government’s duty to protect its citizens economic interests 0 as to force

36 This question of the extent to which a government should protect the professional identity of its citizens
isimportant for social policy. Toillustrate, the German government introduced a package of social reforms
known as“Hartz IV” that became effective on Jan 1, 2005. Prior to Hartz IV, the unemployed could

continue to be supported by unemployment insurance (up to a certain limit) until they found something in
their own professions and were not expected to look for employment in other professions or far from their
place of residence. Now they are expected to accept employment outside their profession, aswell as further
away from her current residence. So the German government has taken the attitude that protection does not
include making sure citizens can continue in their profession. Thisreform package was heavily contested.
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us to drop support that would be trade-digtorting: we have merdy shown how these duties
must be understood to be consistent, and that there would be surplus money to support
those who lose out if subsdies are aandoned. Why should a government not take its
duties to its citizens to incude what is inconsastent with duties to developing countries
(condraining those indead)? Recdl that farness is concerned with satisfying stringent
cdams in proportion, and that the difficulty in assessng farness in trade is that
individuds have clams on different bases | submit that condraining the government's
duty to protect its citizens interests in the way | just sketched means sisfying their
clamsin proportion vis-a-vis the claims of the poor to grant them greater market access.

Where does dl this leave us with regard to MWV? MWV does not explicitly
acknowledge duties to developing countries, and it is not obvious thet it is consgtent with
such duties. Since | endorse such duties®” | adopt the Wesk Westphalian View:®

Weak Wesphalian View (WMWW). Every country’s trade policy is subject to
condraints in farness that limit how it can determine socid costs of production.
Fird, the production processes themselves must not harm other countries. Second,
the effects of trade must be didributed in accordance with a legitimate process.
Violations of this condition on the didribution give rise to cdams in farness by
those who lose out in the process to the trading partners, and condtitute pro tanto
reasons to suspend or restrict trade and conceivably aso for interference through
non-trade-related measures by the trading partners, however, it is a separate
question whether these reasons are conclusve. Third, prices of goods from other
countries may give individuds dams in farmess to protection from their
government if they negativdy affect these individuds interests and have arisen in
ways that are at odds with domestic socid standards. However, these clams to
protection would have to be weighed againgt competing economic nterests in free
trade and may not be conclusve ether. Fourth, trade policies must be devised in
such a way as to be consstent with duties to poor countries. Therefore, countries
have pro-tanto reasons to determine prices in such a way tha they take into
account their effects on third parties.

37 Cf. Risse (forthcoming) for my reasonsto do so.

3B \WWV is“weak” relativeto the notion of sovereignty central to the Westphalian system of states, but
therefore “strong” in terms of the restrictions on sovereignty it acknowledges.
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Redizing WWV comes with dramatic economic improvements.  The
implausibility of MWV rests on a view of wha we owe to each other according to which
a leest minima duties to developing countries are acknowledged. Such a notion has been
presupposed throughout this section: the judification of subsdies dso reted on a
gronger notion of fairness than what libertarians would accept. If one endorses such a
notion, WWV is a plausble account of fairness in trade, and can serve as a sarting point
for and background to assessments of specific judgments about trade in terms of fairness.
SO even if countries of different Szes and power are legitimate, arguments drawing on
the nature of trade and the view of what is owed to persons presupposed in this section

imply stringent restrictions on countries trade policies®

6. TheWTO
6.1 Congder the following excerpt from the preamble of the GATT, pat of which I
quoted in section 1, which says thet its parties are
desrous of contributing to these objectives [i.e, as explaned in the preceding

paragraph, raisng standards of living, ensuring full employment and a large and
Seadily growing volume of red income and effective demand, developing the full

39 one worry that not addressed, however, is that fairness considerations will often not make for obviously
and unambiguously correct recommendations: but that, unfortunately, is in the nature of such
considerations and does not undermine their appropriateness. L et me briefly address one other topic.
Oxfam (2002), chapter 4 insists that devel oped countries practice doubl e standards. on the one hand, they
insist on poor countries’ opening their markets, but they also subsidize their producers. This seemslike an
inconsistency — an inconsistency Wolf (2004) calls adisgrace (p 213). However, there seemsto be no
inconsistency. According to economic theory, what is forced upon developing countriesis something that is
good for them anyway, at least in the long run. The reason why liberalization can be demanded isthat aid is
given to them —in response to which it is reasonabl e to ask for measures that improve the economic fate of
that country in the long run. One can arguein addition that what matters for those countries at this stageis
that they make economic progress so that later there is room for other improvements. As opposed to that
developed countries are not inconsistent in taking measures regulating their economy that harm their own
prosperity but can be motivated on fairness grounds. The problem is that these subsidies have negative
effects on other countries. However, that problem isill-conceived in terms of an inconsistency.
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use of the resources of the world and expanding the production and exchange of

goods] by entering into reciprocd and mutudly advantageous arrangements

directed to the substantia reduction of tariffs and other barriers to trade and to the

eimination of discriminatory trestment in internationa commerce.
Fairness is not mentioned. The WTO is devoted to making trade freer, and committed to
the view that freer trade contributes to a set of economic gods. From the standpoint of
economic theory, the exisgence of the WTO is puzzing. Since trade liberdization is
unilaterdly beneficid, in particular the language of “concessions’ in WTO agreements
seems oddly misplaced. Yet there is a raionde of the WTO in light of WWV. In section
5 we encountered dringent daims individuds have with regard to trade in virtue of being
citizens as wdl as such dams in light of internationd duties We dso saw that, because
of the mutualy beneficid nature of trade, dl these duties (to the extent that they indeed
are such) can be satidfied. Yet a globa trade organization facilitates, if it is not essentid
for, the redization of these different duties and hence of WWV. Governments are more
easly indined to accept demands from citizens than from foreigners. While economicaly
the termination of trade barriers is no concesson, it is one in the sense that demands of
citizens are modified to make room for demands that arise globaly.

How should one evaluate the actuad WTO? One standpoint from which to do so is
in teems of the god it st for itsdf: to contribute to trade liberdization. Evduating the
extent and manner in which the WTO does 0 is difficult snce the WTO is not merdy a
complex set of treaties, but comes with an equaly complex framework for negotiation,
adminigration, and dispute-settlement. How should those tredties be designed and that
framework be organized, and what actors should be involved in what way, for the best

redization of tha god? In addition, the WTO can be evauated from a fairness

gandpoint. There are two viewpoints from which this is possble. First, we can ask about



the extent to which the WTO satisfies WWV, and second, whether the structure of the
WTO and the digribution of benefits and burdens it engenders is fair given tha it is (a)
an association of sovereign dates that is (b) concerned to foster trade and that () comes
as a “dngle undertaking” from which it is no longer vidble to day away. While | will
briefly address both questions, a thorough trestment requires assessng more technica

details about the WTO than | can introduce here. Therefore this section will be sketchy.

6.2 So how should one assess the contribution of the WTO tresty to the redization of
WWV? Prior to 1995, the impact of the GATT largly amounted to inducing OECD
countries to reduce trade barriers. World Bank and IMF supervised economic reforms in
developing countries, including trade liberdization. To the extent that developing nations
were involved in GATT negatiations, they received “specid and differentid trestment.”
not expected to make reciprocal concessons, they were exonerated from many
obligations. So developing nations were free riders on agreements, but their concerns
were dso often asent from the negotiations, especidly agriculture and textiles. This
peculiar second-class datus ended through the WTO's “single-undertaking” character.
Agriculture and textiles got on the agenda, but developing countries, especidly the least-
developed countries, continue to benefit from exceptions and extensons. As far as
textiles are concerned, the system of quotas that governed that sector since the 1960s
(Multi-Fiber Agreement) was phased out, and by January 2005 all quotas were abolished
(though rdativey high taiffs reman). Breskthroughs in agriculture have been less

tangible, but negotiations about agricultural protection at any rate are on the agenda.*°

40 The termination of the Multi-Fiber Agreement will also produce winners and losers. According to WTO
estimates (as published on p 59 of the Economist of Oct. 16, 2004), the American clothing market will see
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Sill, developing countries now face a higher level of tariff bindings* particularly
in agriculture, as wel as new obligaions with regard to government procurement,
subsidies, anti-dumping, customs vauation and import licenang procedures. Moreover,
as pat of the “deep-integration” agenda of the WTO, the agreement on Trade-Related
Aspects of Intdlectud Property Laws (TRIPs) regulates patents, copyright, trademarks,
geographicd indications, indudrid desgns across countriess. Since most  intellectud
property originates in developed countries TRIPs is likely to leed to a net transfer from
developing countries to certain developed countries, despite flexibility in maiters of
public hedth and other concessions especiadly to the least developed countries. TRIPs not
only assumes a role that so far has been left to sovereign states (to determine what counts
as property to begin with); it dso commits developing countries to a level of protection of
intellectua property that indudridized countries only adopted a an advanced stage of
prosperity (cf. Finger (2000), p 430). Yet TRIPs was the price to pay for getting
agriculture and textile induded into the WTO framework. It seems the most tangible
advantage of TRIPs for developing countries a this stage is tha its enforcement gives

them a potentia threat in negotiations.*?

the following changes in market shares: China 50%, up from 16%; India 15%, up from 4%; Mexico 3%,
down from 10%; “Other Americas’ 5%, down from 16%, and the rest of the world (excluding those
countries mentioned aswell as Hong Kong and the EU) 21%, down from 40%. Asfor agriculture: An
agreement was made in Genevaon July 31, 2004 to eliminate export subsidies and to restrict other forms of
export support (such as credits and state trading organizations), as well as cutsin trade-distorting domestic
subsidies. The agricultural negotiations of the Doha round are ongoing, and are unlikely to be terminated
before 2006 or 2007 (cf. the article “Now Harvest It”, pp 59f of the Economist of August 7, 2004).

“1 That is, legally binding agreements not to raise atariff on a product that exceeds a certain limit.
2 onTRI Ps, also cf. Oxfam, chapter 8. Hoekman and Kostecki (2001) , pp 294-99, submit that TRIPsin
the long run may lead to more trade; however, they also say that the net transfer will be from the South to

the North, especially to the US, Germany, France, Italy, Sweden, and Switzerland, and from India, Mexico,
and Brazil. Bhagwati (2004), pp 184-185 says that TRIPsisthe outcome of massive lobbying.
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By way of offering an overdl evauation of the WTO treaty, Panagariya (2003)
comes to what seems like a balanced conclusion by saying that
while developed countries gained more than developing countries, the developing
countries gill gained: they cut the tariffs more because theirs were higher (and
liberdization is a bendfit anyway); and they persuaded developed countries to
dismantle quotas in textiles and cloths; agriculture was put on the agenda*®
One may disagree about just what is required for the WTO to cohere with WWV. Still,
TRIPs and the downess a which trade liberdization favorable to developing countries

proceeds seem to warrant a complaint in fairness regarding the redization of WWV.

6.3 The WTO is (a) an association of sovereign states that is (b) concerned to foster trade
and that (c) comes as a “dngle undertaking” from which it is no longer vidble to dtay
avay.** In light of (8), dl WTO members have a dam to “equiteble trestment” Yet in
light of (b), the WTO is an organization with a specific purpose (not a world government
subject to democratic pressures), and there is some reason to think an organization
concerned with trade should not make its decisons regardiess of what share in trade its
members have respectively. Developing countries do not have enough of a market share
to be taken serioudy as patners in reciprocity-based negotigtions: the 100 largest
developing countries (excluding trangtion economies) account for 29% of world exports,

whereas the US done accounts for 10%, the EU (not counting intraEU trade) for 15%,

3 Hoekman and K ostecki (2001), p 400 mention that there is disagreement about whether the WTO treaty
was favorable for everybody — studies disagree, in particular depending on implementation costs and
TRIPs. Steinberg (2002) is more critical: “Several computable general equilibrium models have shown
that the Uruguay Round results disproportionately benefit developed country GDP' s compared to
developing countries, and that some devel oping countries would actually suffer anet GDP |loss from the
Uruguay Round — at least in the short run” (p 366).

4 Thisis not quite correct. The WTO does not require that its members be sovereign states. For instance,

the European Union is amember. Moreover, there is also some discussion about whether non-state
transnational actors should be involved in global trade negotiations. But we can neglect these points.
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and Jepan for 65% (according to WTO, International Trade Statistics, 2004).*° As
Mattoo and Subramanian (2004) point out, integrating poor and smal countries into the
WTO is chdlenging: while such countries have acquired a Sgnificant say, they not only
have little to offer by way of eciprocity, but often benefit from preferentid treatment and
to that extent have no interest in opening trade. Sill, there is dso pressure to think
members current shares in trade should not matter too much since this may frudrate
efforts to encourage smaler members to acquire larger shares — pressure reinforced
through the fact that, according to (c), staying-away from the WTO is not an option.

So conflicting criteria goply to spelling out what “equiteble trestment” amounts
to. The solution the WTO has implemented is to make consensus-based decisions.
Operating in such a manner does not mean that actua unanimity must be reached, but
that no delegation present at the respective negotiation has fundamenta objections. What
in paticular is govened in a consensus-based manner is the WTO dispute-settlement
gysem. If one WTO member accuses another of violating rules, and cannot resolve it
satisfactorily through negotiations, it has the right to ask the WTO to s&t up a pand to
adjudicate, a panel that, if need be, may impose trade sanctions. Prior to the Uruguay
Round, pand decisons could be vetoed by any GATT member, including the offender,
which limited therr gpplication. WTO rulings, by contrast, can only be rgected by a
unanimous vote. The consensus-based system sometimes conflicts with the demand that
dl WTO members accept dl WTO regulations unconditiondly. In paticular, new
members must satisfy the demands of al current members of the WTO. According to

Article 13 of the WTO treaty, when country A becomes a member, it does not have to

45 Or as Hoekman and K ostecki (2001), p 10, tell us, in 1998, all 48 least-devel oped countries together
accounted for .5% of trade; South Asiaand Sub-Saharan Africaeach represented only 1% of trade.
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grant Most-Favored-Nation-gatus to dl members, and smilarly, current members do not
have to extend that status to it.

In paticular in virtue of its dispute-settlement system, the WTO has greater
authority then the GATT. However, the sysem crucialy depends on the compliance of
its members and hence on their willingness to keep the WTO functiond. For ingtance, if a
country is harmed through policies of another member, the WTO may authorize it to
“retdiate’. Yet such retdiation is of no use to smdl countries with little or no impact on
the world market*® While many developing countries do take pat in the dispute
settlement mechanism, others are not represented at dl in Geneva (the seat of the WTO).
In particular many African countries do not participate according to Hoekman and
Kostecki (2001), p 395, 15 in 38 Sub-Saharan countries have no representation a al,
most others have smdl representations. Such countries, then, cannot even participate in
negotiations that affect them greatly, dthough it is dso a function of ther sze that many
negotiations will not matter to them. A country’s influence in the WTO is proportionate
to its economic strength, and the consensus-based system can do little to change this.

So the two worries that emerge, as dso emphasized by Oxfam (2002), p 252/3,
are “underrepresentation of smal countries’ and “informa power.” As we saw, however,
there are conflicting criteria for setting up WTO decison mechaniams, and it seems the
consensus-based systemm miakes a reasonable effort a balancing those criteria (and thus

seems more gppropriate than a decison mechanism that alots power in terms of market

46 Wolf, p 208: “In practice, dispute-settlement remedies are of little use to small countries, unlessthe big
playersvoluntarily submit. Thisreflects the fact that the WTO is not a system of global government, but
rather away of organizing and disciplining theintrinsically unequal capacity for self-help of member

states. But to the extent that countries abide by non-discrimination, this capacity for action is effectively at
the disposal of all.”
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shares or some other economic indicator, but aso more appropriate than a mgority or
population-based sysem). Neverthdess one can minimdly indgsg on genuine
representation and enforcement that does not itself depend on economic power and in that
sense takes saioudy the fact that the members of the WTO are sovereign dates.
Proposas to render enforcement independent of economic power have been around for a
long time but not yet been implemented — especidly the proposa to dlow coalitions of
countries to take responsbility for the enforcement.*” As far as the issue of representation
is concerned, an Advisory Center of WTO Law, based in Geneva, was agreed upon in

1999 and opened in 2001, it remains to be seen how this Center will perform.

7. The Fair-Trade M ovement
7.1 As in the eyes of many “farness’ and “trade’ come together moglly in labels of the
so-cdled Far-Trade movement, our discussion is incomplete without a discussion of tha
movement. That movement arose as a response to faling commodity prices and conssts
of organizatiions concerned with improving the Stuation of commodity and handicraft
producers (eg., the International Federation of Free Trade Initiatives, the European Fair
Trade Associgtion, Transfair Internationd, TransFair USA, or the Max Haveaar
Foundation). Oxfam (2002), p 151, reports that in 2000, prices for 18 maor export
commodities were 25% lower in red terms than in 1980. For cocoa, coffee, lead, pdm
oil, rice, rubber, sugar, and tin the decline exceeded 50%. According to Jaffee et 4.
(2004), common criteria for obtaining the “fair trade’ product label are “far” prices pad

to producers as well as “fair” wages to laborers —that is, prices and wages sufficient “to

4" Thereis also the so-called Uruguay-Brazil plan to award financial compensation for polices that harm a
country’ strade (cf. Dam (1970), pp 368-373). Lawrence (2003) offers a different proposal for how to bring
about compliance without relying on retaliation, which isintended in particular to address this concern.
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make a living;” finahcid and technical assstance to producers, certain dandards for the
work place; long-term trading relationships, and environmentaly sustainable production.
So the Far-Trade movement combines different concerns, and it depends on the product
which one dands in the foreground. In particular, some products are largey grown by
amal farmers, in which case the pice is the concern. In other cases, the product is grown
on large estates, in which case the concern is the wages and working conditions.*® Our
question is in what sense the Far-Trade movement can be sad to be concerned with
farness Wewill not find a satisfactory answer.

There are two views tha can illuminate how this movement may clam to be
concerned with fairness. The firgt view is that there is something about trade relationships
that brings about a certain kind of duty for the participants in thet relaionship, namdy: to
make sure ether that commodity producers get a certain proportion of the gains from
trade (a relaive standard), or that they can make a decent living (an absolute standard).
The second view is that, while there is nothing moraly important about the actud trade
relaionship, what matters is that peopl€s needs are satisfied. Everybody should
contribute to that god in ways avalable to them, and dnce people drink coffee, buy

handicraft and consume other commodities, such purchases offer opportunities to do so.

7.2 Both views are problematic. One problem with the firgt view is that consumers who
buy Far-Trade products pay more than the market price — a consumer-based subsidy that
seems unfar dnce it means giving some producers more than others get. Thereby some

producers are put at a disadvantage, contrary to the kind of concern with proportiondity

48 On the Fair Trade movement, cf. Leclair (2002); and for an extensive study Littrell and Dickson (1999).
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essentia to faimess*® Yet one may set this problem aside as hypercriticd, in particular if
one holds the firg view in the sense tha producers should have enough to make a living.
But there is more. There is nothing mordly relevant about trading relationships per se. It
is hard to see why being involved in such reationships entals duties to ensure others
obtain a certain $are of the gains, or have enough to make a living. The interaction is not
of the right sort to give rise to such duties. In particular, there might be many reasons
why people should have a minima income, but the mere fact of one's being involved in a
trade relationship with them does not add to that. By way of contrast, in the objection to
SWV the point was not that there was a trade reaionship per se, but that it could
implicate its participants in abusive relationships.

So that leaves us with the gcond view. That view, recdl, was that people have a
cdam to having their needs met, tha we should advance that god in ways we can, and
that trade reationships offer an obvious opportunity. Why would one hold that view?
Again the reasons in section 5 for the existence of duties a the internationd level come to
mind. Whichever view one endorses to ground the idea that needs should be met, one
should adopt the additiond condition that needs should be met in a sustainable manner.
Yet the decline of commodity prices shows that commodities do not offer good prospects
for cregting an economic environment that alows for meeting needs in a susanable way.

Ensuring people can make a decent living in commodities dthough they should aspire a

49 Wolf, again, putsit well, p 206: “Unfortunately, in the absence of supply management, the growth of
privately organized schemesfor ‘fair trade’ in primary commodities will not lead to the higher incomes

their proponents desire. They may well raise prices for some producers, but if, as seems plausible, thisleads
to somewhat higher capacity, as additional investment is made in response to those prices, they will lower
returns for everyone else. In practice, the fair-trade movement probably makes virtually no difference: less
than 1 per cent of cocoa, teaand coffee sales are carried out on afair-trade basis.” However, acrucial
phraseis“in the absence of supply management.” So should one not argue instead that there should be such
more coordination of such management? The subsequent discussion addresses that question.
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diversfication aso sats wrong incentives. it invites people to enter the commodities
busness dthough they are well-advised to do something else. If these concerns hold up
under pressure (as | think they do) it is hard to see how the Fair-Trade movement can

daim to do something that is well-motivated under the heading of fairness>®
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